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Arguments 

The Examiner has rejected claims 6-14, 16, 19020 and 21-26 under 35 U.S.C. §103(a) as 
being unpatentable over by U.S. Patent No. 7,051,098 to Masters et al. ("Masters") in view of 
U.S. Patent No. 6,070,190 to Reps et al. ("Reps"). 

The Applicants respectfully submits thatjthe Examiner is clearly for ignoring critical 
claim language in an attempt to expand Masters well beyond what the inventors of that patent 
ever intended. 

As described in the very second sentence of Masters "Background of the Invention" 
section, "More specifically, the present invention relates to a resource management system which 
dynamically and remotely controls networked computers to thereby permit them to cooperate in 
performing tasks that are too complex for any single computer to perform." The patent then goes 
on to describe a system that "remotely controls" and "cooperates" with other computers. In a 
section cited by the Examiner, Masters describes host monitors that "are instantiated on each host 
machine within the distributed environment." (Masters at Col. 10, lines 19-20). 

In other words, Masters describes a massively parallel computing environment where 
each computer runs an application that is managed by a centralized "Resource Manager." In 
another section cited by the Examiner, the Resource Manager is described as deteraiining "what 
applications should be started, stopped, or moved." (Masters at Col 6, line 59). Not surprisingly, 
Masters also describes mechanisms that allow the Resource Manager to monitor the performance 
of the applications on the host computers. 

It is this monitoring function that the Exarniner asserts renders the present invention 
obvious. 

However, the present invention does not have anything to do with a Resource Manager 
controlling host computers that each run an application specifically tailored to interact with the 
Resource Manager. 
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Instead, the present invention relates to a method and apparatus for detecting and 
monitoring data sources without the need for creating specialized monitoring software on each 
remote computer system. The present invention cleverly uses probes so that no extra software is 
needed on the independent remote systems. 

The Examiner has not adequately addressed the specific claim language that highlights 
this critical distinction. 

Independent claim 6, requires "the services being non-monitoring specific and the 
remotely located computer systems absent the monitoring computer program." Masters meets 
neither of these requirements. Masters clearly requires (1) that the monitoring services be 
specific to the Resource Manager and (2) that the remotely located computer systems have 
instantiated applications running on those systems. 

The Examiner asserts that this important requirement is met by Masters because "host 
monitors collect statistics about remotely located files systems etc.," and citing to column 10, 
lines 20-39. (Office Action, page 3). In fact, the cited section describes "Host Monitors" that are 
"instantiated on each host machine within the distributed environment," (Col. 10, lines 19-20), 
which is exactly the opposite of a "non-monitoring specific" service and remote computer 
systems that do not have a trace of the monitoring computer program ("absent the monitoring 
computer program"). 

It is clear error for the Examiner to assert a reference teaches the exact opposite of its 
actual teaching. 

Furthermore, the Examiner ignored the whereby clause in claim 6. Section 2111.04 of 
the MPEP states, "hxHoffer v. Microsoft Corp., 405 F.3d 1326, 1329, 74 USPQ2d 1481, 1483 
(Fed. Cir. 2005), the court held that when a "whereby' clause states a condition that is material 
to patentability, it cannot be ignored in order to change the substance of the invention.' Id." 
Accordingly, it is clear error for the Examiner to not address the whereby clause. 

Specifically, the whereby clause of claim 6 states, "whereby one subset of the metric 
probe requests is based on identification of the at least one of the services and another subset of 
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the metric probe requests is based on identification of another one of the services." In other 
words, the whereby clause confirms that multiple services (each non-monitoring specific) can be 
hosted by the remote computer systems, and that the identification of a specific service dictates 
the specific probe request that is used by the monitoring computer program. 

The Examiner similarly failed to address important language in independent claim 21. 
Specifically, that claim describes "at least two probe engines being configured to identify 
different services at the one or more remotely-located computer systems." Clearly, if all the 
services are the same (such as in the case when they are monitoring-specific), then there would 
be no need to identify the service. The Examiner did not explain why Masters would teach 
^identifying different services; instead the Examiner merely cited two sections of Masters. (See 
Office Action, page 8). Unsurprisingly, a careful review of the cited sections of Masters does not 
reveal any suggestion that the Resource Manager identifies different services. In Masters, all the 
services are specifically created for the Resource Manager, so it would make no sense to look for 
different types of services. 

In connection with another element the Examiner did, however, state, "Examiner 
interprets daemons on each host as services." (Office Action, page 8). This merely confirms that 
Masters in inapplicable to the present invention. Masters explicitly describes an 
"Instrumentation Daemon, one copy of which resides on each host in the distributed 
environment." (Col. 49, lines 51-52). If each daemon is a copy, there would be no reason to go 
through a step of identifying different daemons. 

Similarly, there would be no reason for Masters to "to detect whether a first service and a 
second service, respectively, are associated with the remotely-located computer systems." 
Again, the Examiner provided no explanation and only cited a section of Masters. (See Office 
Action, page 8). Again, a review of the section shows no suggestion that Masters would require 
the detection of multiple services. 

Finally, independent claim 21 goes on to state that whether a first or a second set of 
metric probe requests are transmitted is "based on responses generated by" the results of the 
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service identification. Of course, Masters has no reason to base anything on service 
identification because all the daemons are copies of each other. The Examiner made no 
explanation for this discrepancy except to cite three sections of Masters. (See Office Action, 
page 8). 

Accordingly, the Examiner is clearly in error for rejecting all claims under 35 USC 
103(a). Reconsideration of the application and allowance of all claims are respectfully requested 
based on the preceding remarks. If at any time the Examiner believes that an interview would be 
helpful, please contact the undersigned. 



KOKKA & BACKUS, PC 
200 Page Mill Road, Suite 103 
Palo Alto, CA 94306-2022 
Tel: (650)566-9921 
Fax: (650) 566-9922 



Respectfully submitted, 




Scott S. Kokka 
Reg. No. 51,893 
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